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CREDITORS’ COMMITTEES IN BANKRUPTCY CASES

Consider the following scenario: The debtor filed a Chapter 11 reorganization case a couple of
weeks ago and you just received an invitation from the Office of the United States Trustee to
volunteer to be a member of the Official Committee of Unsecured Creditors of the debtor. Should
you seek to join the committee? Is it worth the trouble? Hard questions to answer so soon into the
bankruptcy case. It is difficult for anyone to ascertain with certainty during the first few weeks of a
bankruptcy, whether the debtor can make a worthwhile go of it—even with all of the protections
afforded it by the U.S. Bankruptcy Code and a post-petition line of credit which the debtor is certain
will solve all of its problems. The statistics suggest that the odds are against a successful
reorganization. One study indicated that only 17% of all Chapter
11 filings result in a confirmed reorganization plan and fewer than “the creditors’
7% of all Chapter 11 filings make it to consummation of the plan
(meaning that the debtor actually paid out on the plan).
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So why be a member of the creditors’ committee? The simplest prOteCt the
answer is that the opportunity to be on the committee may be the interests of
best, and perhaps last, opportunity to see for yourself that every unsecured

reasonable alternative is explored to develop the best distribution
possible for unsecured creditors. Regardless of the most heartfelt
assurances from the debtor and its representatives that the debtor
is doing all that it can for creditors, only creditors can and will look out for the best interests of
creditors. And, in this regard, the creditors’ committee is the best vehicle to protect the interests of
unsecured creditors.

creditors.”

Depending upon the size of the bankruptcy case and the number of interested creditors, the
creditors’ committee generally consists of three to seven members who are drawn from the twenty
largest unsecured creditors. With bankruptcy court approval, the committee may retain counsel to
act on its behalf (counsel for the committee looks to the debtor’s estate for payment of fees; the
creditors’ committee is not directly responsible for the payment of its counsel’s fees). The
Bankruptcy Code specifically empowers the committee to, among other things, consult with the
debtor concerning the administration of the case; to investigate the acts, conduct, assets, liabilities
and financial condition of the debtor and the operation of the debtor’s business; and to participate in
the formulation of a plan of reorganization and to perform such other services as are in the interests
of the represented creditors.

The combined credit experience of the committee members can be effective in assisting the debtor
to develop a consensual plan that is both feasible and worthwhile for unsecured creditors. At the
same time, a determined committee can be equally effective in going to the mat for in appropriate
circumstances to fight for better payment terms. As a committee member, you will have access to
the debtor’s financial information and documentation to assess whether the debtor is paying all that
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it can. An active creditors’ committee can make the difference between a debtor’s plan that
attempts to slip by with a token payment to creditors and a plan scrutinized by the committee that
requires the debtor to make a fair payment to unsecured creditors.

The reorganization case may ultimately be a “bust”. As with any collection effort, there will be
situations where the matter may have to be closed as uncollectible. However, participating in a
committee will give you the opportunity to maximize the return in those cases where a distribution
can be available to unsecured creditors. Nonetheless, this result is only possible if the committee
ensures that it is represented by an experienced commercial law firm that has the reputation of
understanding and keeping the best interests of creditors of paramount importance.
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